operator of the subject mine.  I have jurisdiction over the
parties and subject matter of this proceeding.

PROTECTED ACTIVITY

Ordinarily a Complainant alleging discrimination must show
that he engaged in protected activity and the adverse action
complained of resulted from that activity.  Secretary/Pasula v.
Consolidation Coal KCo., 2 PMSHRC -2786 (1980), rev'd on other
grounds sub nom. Consolidation Coal Co. v. Marshall, 663 F.2d
1211 (3rd Cir. 1981).  In this case Complainant states that he
did not engage in safety-related protected activity, but that
Respondent believed he did and discriminated against him because
of that belief.  In Moses v. Whitley Development Corporation, 4
FMSHRC 1475 (1982), the Commission faced a similar issue and held
that a Complainant may establish a prima facie case by proving
that (1) the operator suspected that he had engaged in protected
activity, and (2) the adverse action was motivated in any part by
such suspicion.

I conclude that Respondent believed or suspected that
Complainant reported safety violations committed by his
supervisor, which would have clearly been protected activity.

ADVERSE ACTION

Following Complainant's interview by Louis Barletta on
April 10, 3,985, he was not hired for the openings at the subject
mine and his application was put back "in the active file."  This
was adverse action.  In "early 1986," Respondent decided that it
would no longer consider Complainant for employment and his
application was removed from the active file.  This was further
adverse action.                          .'

MOTIVATION

Respondent advances three reasons for the adverse action
described above:  (1) Complainant's absentee record at other
Consol mines; (2) The lack of openings at the subject mine for a
miner with Complainant's experience and skills; (3) Complainant's
lack of candor in failing to inform Respondent that he complained
of ,safety violations committed by a supervisor at a Consol mine,
With respect to the third reason, I have found as a fact that he
did not make such complaints. Nevertheless, Respondent believed
that he did and its refusal to consider him for any position at
the subject mine was motivated in part by that belief.
Therefore, Complainant has established a prima facie case of
discrimination under section 105(c).

416 as an
